
TERMS AND CONDITIONS OF PROCUREMENT 
 

1. Integration and Acceptance. These General Terms and Conditions of Procurement (the “General Terms”) 

shall apply to all purchase orders issued by Duravant LLC (“Duravant”) or any of its Affiliates (Duravant and 

its Affiliates collectively, the “Buyer”) with respect to procurement of goods or services from you (the “Seller”) 

(each a “Purchase Order”). “Affiliates” means, with respect to Duravant, any other entity that directly or 

indirectly, through one or more intermediaries, controls, is controlled by, or is under common control 

with Duravant. For purposes of this definition, “control” means the possession, directly or indirectly, of the 

power to direct or cause the direction of the management and policies of an entity, whether through the 

ownership of voting securities, by contract, or otherwise. Except as otherwise provided herein, the Purchase 

Order and these General Terms embody the entire agreement and understanding between the parties with 

respect to the goods and services covered by the Purchase Order and supersede all prior agreements and 

understandings relating to the subject matter thereof, whether oral or written. Acceptance of the Purchase 

Order is limited to acceptance of the express terms contained on its face and these General Terms which are 

incorporated into the Purchase Order by this reference and form an essential part of the agreement between 

the parties. Any terms contained on the face of the Purchase Order shall have precedence over any conflicting 

terms contained in these General Terms. Any additional or different terms proposed by Seller, including any 

terms and conditions contained in or on any shipping or delivery ticket or any other attempt by Seller to vary 

or modify any of the terms contained in the Purchase Order, are hereby rejected, and the Purchase Order shall 

be deemed accepted by Seller without said additional or different terms. If a prior offer has been made by 

Seller with respect to the goods or services covered by the Purchase Order, Buyer’s acceptance of Seller’s 

offer is expressly conditioned on assent to the General Terms contained in the Purchase Order. If the Purchase 

Order incorporates any other set of general terms on the cover page of the Purchase Order, then such general 

terms shall be void and these General Terms shall remain in full force and effect. In the event that the parties 

hereto have previously agreed to a master set of general terms, those general terms are still in effect, and the 

general terms have not been referenced on the face of the Purchase Order, then such master set of general 

terms shall be applicable to the Purchase Order as if such general terms were incorporated by reference on 

the cover page of the Purchase Order and those master set of general terms shall take precedence over any 

conflicting terms contained in these General Terms. Commencement of work on the goods or services subject 

to the Purchase Order, or shipment of the goods, whichever occurs first shall be an effective mode of 

acceptance by Seller of the General Terms in the Purchase Order. 

2. Price and Shipping. A separate invoice shall be rendered for each Purchase Order for goods and/or services 

or for each shipment made on a Purchase Order. An invoice and bill of lading for goods delivered shall be 

dated and mailed on the day of actual shipment. An invoice for services performed shall be sent following 

completion of the services. All invoices shall be mailed to the Buyer at the address shown on the face of the 

Purchase Order. Seller acknowledges that Buyer, not any entity affiliated with Buyer, is solely liable for Buyer’s 

acts, omissions, or breaches hereunder. An itemized delivery ticket, bearing Buyer’s Purchase Order number, 
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must be left with the goods to ensure receipt. If delivery is made by carrier, an itemized delivery ticket must 

be attached to the outside of the package. The price includes the cost of all goods and services, including 

costs of packing, shipping, and delivery of the goods to the “F.O.B point” or other delivery point specified. 

Title to, and risk of loss of goods shall pass from Seller to Buyer upon the completion of the delivery of the 

goods to such F.O.B. point designated in the Purchase Order. Any premium transportation costs incurred or 

resulting from Seller’s failure to meet the delivery schedule shall be paid by Seller. Any cash discount or net 

payment period will date from the receipt of the invoice or the receipt of acceptable goods, whichever is later, 

and not from the date of the invoice. In the case of corrected invoices, it will date from the earlier of the date 

of the corrected invoice or receipt of the acceptable goods. Payment of Seller’s invoices shall be subject to 

subsequent adjustment for shortages. Seller agrees that the prices stated on the face of the Purchase Order 

are firm unless otherwise noted in writing. Invoices submitted more than 6 months after delivery of 

conforming goods and/or services will not be honored. 

3. Services. All services to be provided and/or performed by Seller shall be in accordance with all performance 

timelines and parameters set forth in the applicable Purchase Order and shall be subject to acceptance by 

Buyer. Invoicing for services will be in accordance with these General Terms and the Purchase Order. 

4. Independent Contractor. In supplying any labor or performing any services hereunder, Seller is an 

independent contractor with sole responsibility for all persons employed in connection therewith, including 

without limitation exclusive liability for payment of all Federal, State, and local employment and disability 

insurance, social security and other tax and contributions. Seller shall comply with all of Buyer’s rules policies 

and procedures including security procedures. 

5. Quantities. This is not a requirements contract. Buyer reserves the right to use its own resources and to 

purchase the same or similar goods and services from third parties. 

6. Timely Performance. Time is of the essence regarding Seller’s performance under each Purchase Order. 

7. Specifications. Specifications, if any, for the goods and services are provided for in this Purchase Order.  

8. Confidentiality. Unless the Buyer and Seller are parties to an existing agreement governing the confidentiality 

of information to be transferred between the parties (an “Existing Confidentiality Agreement”), in which case 

the Existing Confidentiality Agreement shall govern the treatment of such information in connection with 

these Agreement in lieu of this Section 8, Seller hereby undertakes for the duration of its relationship with 

Buyer and for five (5) years after termination thereof for any reason whatsoever, to keep absolutely 

confidential and not disclose to any third parties any information or materials of any kind provided by Buyer 

to Seller or its agents verbally, in writing or in any other form including, but not limited to, information or 

materials of a commercial, financial or legal nature concerning Buyer, all of which Seller shall return to Buyer 

upon Buyer’s request. Confidentiality obligations shall not extend to information that is in the public domain, 

has become public domain other than by Seller’s breach of confidentiality, that is lawfully received from third 

parties, or to the extent Seller is held to disclose information under the law or by governmental or judicial 
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order. 

9. Taxes. Unless otherwise indicated on the face of the Purchase Order, Seller agrees that all applicable Federal, 

State and local taxes are included in the price. Such taxes are the sole obligation of the Seller. 

10. Inspection. Buyer shall have the right prior to acceptance to inspect and approve any goods and service and 

to reject any or all of the said goods and services which are in Buyer’s judgment defective or nonconforming. 

The inspection by Buyer shall not relieve Seller of any responsibility for latent defects in the goods or services. 

Such inspection shall not affect Seller’s warranties hereunder and such warranties shall survive any such 

inspection. Payment for goods and services under this Purchase Order shall not constitute acceptance by 

Buyer. 

11. Warranties. In addition to Seller’s customary warranties and any other warranties contained herein or 

implied by law, Seller expressly warrants that all of the goods and/or services will: (i) be performed in 

accordance with the best practices in the industry prevailing at the time of the Purchase Order is issued; (ii) 

conform to all specifications, and features and functionalities in any demonstration goods; (iii) be new, unless 

otherwise specified; (iv) be free from defects in design, material, workmanship and title; (v) be adequately 

contained, packaged, marked and labeled; (vi) be merchantable; (viii) not infringe any patent, trademark, or 

copyright now existing or hereafter issued; and (viii) be safe and appropriate for the purpose for which the 

goods or services are intended and for which goods or services of that kind are normally used. Seller promptly 

(a) replace defective goods, or (b) repair defective goods, and (c) re-perform any services not conforming to 

the foregoing warranties, without expense to Buyer, when notified of such nonconformity by Buyer. In the 

event of Seller’s failure to promptly replace nonconforming goods or repair defective goods or to re-perform 

nonconforming services, Buyer may terminate any and all applicable Purchase Orders, in whole or in part, 

and Seller shall within 15 days of the effective date of termination, refund to Buyer all fees paid by Buyer under 

the applicable Purchase Order(s). The foregoing warranties shall inure to the benefit of Buyer, its assigns, 

successor, customers and other users of Seller’s goods and services. 

12. Proprietary Rights; Compliance with Laws. Seller warrants that: (a) all patents, trademarks, trade names, 

trade dress, copyrights, trade secrets, rights of publicity, and other proprietary rights used by Seller in 

connection with the goods and services or the development or manufacture of the goods and services are 

owned by Seller; (b) Seller has been properly authorized by the owner of such proprietary rights to use such 

rights in connection with such goods or services and to sell goods or services that incorporate such proprietary 

rights to Buyer; and (c) Seller warrants that goods and/or services provided pursuant to a Purchase Order do 

not infringe on any third party copyright or patent. Seller further warrants that all goods have been or shall 

be produced, packaged, tagged, labeled, packed, shipped, and invoiced and all services will be delivered in 

compliance with all Federal, State and local laws, regulations and ordinances. If required by law, Seller shall 

provide Material Safety Data Sheets with each shipment with a copy to Buyer at the address shown on the 

face of the Purchase Order. 
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13. Changes. Buyer reserves the right at any time to make changes in the goods or services, including but not 

limited to the: (a) specifications, drawings, and data where the items to be furnished are to be specially 

manufactured for the Buyer; (b) quantities (unless the applicable goods have already been shipped to Buyer); 

(c) time and place of delivery; and (d) method of packing and shipment. If any such changes cause an increase 

or decrease in the cost of the goods or services, or the time required for the performance, an equitable 

adjustment may be requested by Seller and the parties shall discuss an adjustment to the respective Purchase 

Order. Seller is not permitted to make any changes  under a Purchase Order without the specific written 

authority of Buyer. 

14. Indemnification. To the fullest extent permitted by law, Seller agrees to defend, indemnify and hold harmless 

Buyer (including its employees, officers, directors and representatives) (collectively, the “Buyer Parties”) from 

and against any and all liability, claims, damages, losses and expenses, including, but not limited to, attorney’s 

fees (“Losses”) which may accrue to or be sustained by the Buyer Parties on account of any claim, suit or action 

made or brought against the Buyer Parties (including claims, suits or actions brought against the Buyer Parties 

because of the Buyer Parties own negligence) for the death of or injury to employees, agents or 

subcontractors of the Seller or destruction of property of the Seller, sustained in connection with Seller’s 

performance of any activity performed at the Buyer Parties’ facility, arising from any cause whatsoever 

(including, without limitation, failure of or defect in any equipment, instrument or device supplied by the 

Buyer Parties or their employees to the Seller, its employees, agents or representatives at the request of the 

Seller, its employees, agents or representatives), except for the willful misconduct of the Buyer Parties or 

their employees acting within the scope of their employment. Further Seller shall indemnify, defend, and 

hold harmless the Buyer Parties from and against all Losses arising out of or resulting from Seller’s non-

compliance with these General Terms or in connection with Seller’s performance or failure to perform under 

this Purchase order. 

15. Limitation of Liability. Except in connection with Seller’s (a) indemnification obligations under Section 14, (b) 

gross negligence or willful misconduct, or (c) anticipatory breach or refusal to perform the services or provide 

the goods, under no circumstances will Buyer or Seller be liable for consequential, indirect, special, punitive, 

or incidental damages or lost profits, whether foreseeable or unforeseeable, based on claims of supplier or 

any other party arising out of breach or failure of express or implied warranty, breach of contract, 

misrepresentation, negligence, strict liability in tort, failure of any remedy to achieve its essential purpose, or 

otherwise. Notwithstanding the form (contract, tort or otherwise) in which any legal or equitable action may 

be brought, in no event will Buyer be liable for damages or losses that exceed the amount of fees paid by 

Buyer for the goods or services that gave rise to such damages or losses for each respective breach or series of 

related breaches. Each of Buyer’s rights and remedies hereunder shall be cumulative and additional to any 

other or further rights or remedies provided in law or equity. 

16. Insurance. Seller shall carry, at its sole cost and expense, commercial general liability (CGL) insurance, 
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including product liability and completed operations coverage with limits of not less than $2,000,000 

combined single limits per occurrence and in the aggregate. Contractor’s CGL policy shall stipulate that such 

insurance is primary, and not contributing or additional, to any other insurance carried by Buyer, and Seller’s 

policies shall name Buyer as an additional insured. If required by Buyer and before any work begins, Seller 

shall deliver to Buyer a certificate of insurance showing Buyer as an additional insured under the foregoing 

coverage. Seller shall carry, at its sole cost, work’s compensation and employer’s liability coverages providing 

statutory benefits and limits which shall fully comply with all State and Federal requirements applying to this 

insurance in the states where the goods are manufactured and delivered with a waiver of subrogation in favor 

of Buyer. Whenever Seller shall have Buyer’s property in its possession for Seller’s fabrication or otherwise as 

herein required, Seller shall be deemed the insurer thereof and shall be responsible for such property until its 

return to and acceptance by Buyer. 

17. Buyer’s Remedies. In addition to all other remedies available to Buyer under the Uniform Commercial Code 

or otherwise, any and all good and/or services may be rejected by Buyer and abandoned, returned or held at 

Seller’s expense and risk, when such goods and/or services: (a) are not produced, sold, shipped and/or 

delivered in compliance with the terms of this Purchase Order; (b) are delivered in excess of the quantities 

ordered, in broken packs or partial shipments, or in packages or assortments other than as specified; (c) violate 

or allegedly violate any laws, regulation, or any governmental administrative orders, rules or regulation; or 

(d) infringe or allegedly infringe any patent, trademark, trade name, trade dress, copyright, trade secret, right 

of publicity, or other proprietary right, or involve or allegedly involve any unfair competition. At its election, 

Buyer may accept non-conforming goods or services, and Seller shall be liable for any reduced value of such 

goods and services and the costs of repair or to re-perform the same. 

18. Termination. Buyer reserves the right to terminate a Purchase Order in whole or in part, at any time prior to 

delivery of the goods or provision of the services, for any reason or no reason, by providing written notice to 

Seller. Upon such termination, Buyer shall have no further liability or obligation to Seller, except for payment 

of goods delivered and accepted by Buyer prior to the effective date of termination and services rendered 

and accepted by Buyer prior to the effective date of termination.. 

19. Force Majeure. Neither party shall be liable for any failure to perform including failure to deliver or take 

delivery of the services and/or goods arising from causes beyond reasonable control including without 

limitation, acts of God, fire, flood, acts of war, government action and accident. 

20. Governing Law. Each Purchase Order shall be governed by and construed in accordance with the laws of the 

State of Illinois and Seller and Buyer hereby agree that any claim or cause of action whether in law or equity, 

arising under or relating to a Purchase Order and whether brought by Seller or Buyer shall be brought in the 

in Cook County, Illinois in any action, suit or proceeding arising out of or relating to a Purchase Order or any 

of the transactions contemplated hereby, and agrees that any such action, suit or proceeding shall be brought 

only in such court.  Each party hereby irrevocably waives, to the fullest extent permitted by law, any objection 
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that it may now or hereafter have to the laying of the venue of any such action, suit or proceeding brought 

in such a court and any claim that any such action, suit or proceeding brought in such a court has been brought 

in an inconvenient forum. 

21. Waiver of Lien. For Purchase Orders involving the construction of improvements to Buyer’s property, and 

provided Buyer has paid Seller all amounts properly due and owing for goods and /or service provided by 

Seller or its subcontractors, Seller agrees to keep Buyer’s property free and clear of, and shall promptly 

release, or cause the release of, all liens, lien claims, recorded notices, claims for non-payment or lis pendens 

filed of record by any subcontractor (regardless of tier). 

22. Assignment. Seller shall not assign or transfer any rights, claims, or duties under, or related to, a Purchase 

Order without the prior written consent of Buyer which consent may be withheld in Buyer’s sole discretion. 

Buyer may assign or transfer its interest in a Purchase Order without limitation. Each Purchase Order shall be 

binding upon and inure to the benefit of the parties hereto and their successors and permitted assigns. 


